BEFORE THE COMPANY LAW BOARD, MUMBAI BENCH, MUMBAI

Present: Shri. Ashok Kumar Tripathi
Member (Judicial)

C.A. No. 275 of 2014

Under Section 8 of the
Arbitration & Conciliation Act,
1996.

in the matter of:

1. Sh, Gaurav Chaturvedi (R2)
2. Mrs. Jaya Chaturvedi (R3) .Applicants.
(Orig. Respondent Nos.2 &3)
Versus

1. Mr. Girdhar Gopal Bajoria (P1)

2. Mrs. Vinita Bajoria (P2)

3. Mr. Girdhar Gopal Bajoria (HUF) (P3) ...Non-Applicants

(Orig. Petitioner Nos.1 to 3)

4. M/s 1.). Distillers & Beverages Pvt. Ltd. (R1)

5. Mr. Jitendra Arora (R4)

6. Ms. Renu Chaturvedi (RS5)

7. Ms. Aditi Chaturvedi (R6)

8. Mr. Ankur Sharma (R7) .. Non-Applicants
(Org Respondent
Nos. 1 and 4 to 7)

In
C.P. No.94 of 2013

Under Sections 397 , 398 read
with Sections 402 and 403 of the
Companies Act, 1956.

1. Mr. Girdhar Gopal Bajoria (P1)

2. Mrs. Vinita Bajoria (P2)
3. Mr.Girdhar Gopal Bajoria (HUF) (P3) ... Petitioners
Versus

1. M/s 1.). Distillers & Beverages Pvt. Ltd. (R1)

2. Sh. Gaurav Chaturvedi (R2)

3. Mrs. Jaya Chaturvedi (R3)

4. Mr. Jitendra Arora (R4)

5. Ms. Renu Chaturvedi (R5)

6. Ms. Aditi Chaturvedi (R6)

7. Mr. Ankur Sharma (R7) .... Respondents

Counsel appeared on behalf of the Parties :-

1. Mr. Satyan Israni, Advocate a/w Mr, Vinit Mehta, Advocate i/b M/s
S.D. Israni Law Chambers.
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. Mr. Abhishek Singh, Advocate a/w Mr. Gaurav Chaturvedi, Managing
Director of Respondent No.1 Company.

ORDER

(Reserved on December 4, 2014)
(Delivered on December 18, 2014)

1. By this order, I propose to dispose off the Company Application filed
in Company Petition No.94 of 2013, by the Respondent Nos.2 and 3/
Applicants, under Section 8 of the Indian Arbitration and Conciliation Act,
1996 (hereinafter referred to as "the Arbitration Act” in short) whereby the
Respondents/ Applicants have prayed to refer the parties for arbitration in
terms of clause 40 of the Shareholders Agreement dated 20/06/2012
(hereinafter referred to as "SHA" in short) purportedly executed between
Petitioners and the Respondent Nos. 1 to 3. It is further prayed that the
C.P. may be dismissed accordingly.

- 8 The facts, In brief, leading to filing the present application are that
the Petitioners namely Mr. Girdhar Gopal Bajoria, Mrs. Vinita Bajoria, and
Girdhar Gopal Bajoria, HUF, claim to hold collectively 50% of the paid-up
capital of the Company. The Company owns a piece of land admeasuring
about 9.655 Hectares at village Firozpur Imiliya, Tehsil and District Morena-
M.P. the details of which are more particularly set out in the petition. It is
the case of the Petitioners that they were approached by the Respondent
No.2 for carrying out implementation and execution of the project and also
to extend financial assistance by way of investment etc. The Respondent
Nos.2, 3 and Dr. Jitendra Chaturvedi (hereinafter is collectively referred to
as "Chaturvedi Group” or Respondent Group”) had meetings and
discussions with the Petitioner Nos. 1 and 2 (hereinafter the "Bajoria Group”
or the "Petitioner Group”) for entering into an agreement on certain terms
and conditions relating to (i) sell/purchase of shareholding, (ii) issues of
management relating to directorial appointment, (lii) commitment of
financial resources, (iv) internal management, (v) accounting aspects, (vi)
control over financial matters, (vii) amendments /changes in Articles of
Association of the Company and (viii) Memorandum of Association of the
Company etc. After deliberations, a Shareholders Agreement dated
20/06/2012 came to be executed between both the groups and the
Respondent No.1 Company.
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3. It appears that before the said project could be established, the
disputes arose between the two groups l.e. the Chaturvedi Group and the
Bajoria Group which led to filing of the instant Company Petition under
Section 397/398 of the Act, interalia, alleging certain acts of oppression and
mismanagement purportedly committed by the Chaturvedi Group in the
conduct of the affairs of the Company, wherein the Petitioners have sought
various orders in terms of the prayers as contained in the Petition.

4, The Respondent Nos.2 and 3/Applicants have filed the above stated
Company Application under Section 8 of the Arbitration Act for referring the
disputes to the arbitration. The pleadings have been exchanged between
the parties in respect of the instant Company Application.

- It is pertinent to mention here that the Respondent No.2, vide notices
dated 7/02/2013 and 10/02/2013, sought to invoke the arbitration clause of
the Shareholders Agreement. It is further matter of record that the
Respondent No.2, thereafter, has approached the Hon'ble High Court,
Madhya Pradesh for appointment of Arbitrator in which an Arbitrator has
already been appointed vide its order dated 7/03/2014 passed in A.C No.
11 of 2013.

6. I have heard the Ld. Counsel appearing on behalf of the respective
parties. Both sides have also filed their respective Written Submissions
supported with case laws. I have also gone through the same. I accordingly
proceed to appreciate the contentions advanced by the Ld. Counsel
appearing for the respective parties. For the sake of clarity, the Parties
shall be referred to hereinafter in the manner they are originally ranked in
the Company Petition.

7. At the outset, I would like to reproduce the provision contained in
Section 8 of the Indian Arbitration and Conciliation Act, 1996 (hereinafter
referred to as “Arbitration Act") here as under:-

Section 8: Power to refer parties to arbitration when there (s an arbitration
agreement- A judicial authority before which an action is brought in a matter which
is the subject of an arbitration agreement shall, if a party so applies not later than
when submitting his first statement on the substance of the dispute, refer the

parties to arbitration”.

8. At the further outset, I would like to refer to a decision in the case of
P Anand Gajapathi Raju V/s P.V.G Raju & Ors. AIR [2000] SC Page 1886
wherein the Hon'ble Apex Court has interpreted the scepe-of the provisions
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contained in Section 8 of the Arbitration Act. The Hon'ble Supreme Court in
the said decision has laid down as follows :-

"The language of Section 8 is peremptory. It is, therefore, obligatory for the Court
to refer the parties to arbitration in terms of their arbitration agreement”. "The
conditions which are required to be satisfied under Sub-sections (1) and {2) of
Section 8 before the Court can exercise its powers are (1) there is an arbitration
agreement (2) a party to the agreement brings an action in the Court against the
other party (3) subject matter of the action is the same as the subject matter of
the arbitration agreement; [4] the other party moves the court for referring the
parties to arbitration before it submits his first statement on the substance of the
dispute”.

9. Thereafter, the Hon'ble Supreme Court consistently in its other
decisions in the cases of [1] Hindustan Petroleum Corporation Ltd. V/s
Pinkcity Midway Petroleums AIR [2003] SC 2881, [2] SBP & Co. v. Patel
Engg. Ltd. [(2005) 8 SCC 618] [3] Rashtriya Ispat Nigam Ltd. V/s Varma
Transport Company reported in (2006) 7 SCC 275, [4] Agri Gold Exims
Ltd. Vs. Sri Lakshmi Knits and Woven & Ors., (2007) 3 SCC 686, [5]
Everest Holding Ltd. Vs Shyam Kumar Shrivastava (Dr.Sharma), (2008) 16
SCC 774, has reiterated the same view. Lastly, the Supreme Court in the
case of Booz Allen and Hamilton Inc V/s SBI Home Finance Ltd. & Ors.
[2011] 5 has discussed in the above cited decisions and has laid down the

law as follows:-

19, Where a suit is filed by one of the parties to an arbitration agreement
against the other parties to the arbitration agreement, and if the defendants
file an application under Section 8 stating that the parties should be referred
to arbitration, the court (judicial authority) will have to decide:

(1) whether there is a valid and subsisting arbitration agreement among the
parties;

(i) whether the defendant had applied under Section 8 of the Act before
submitting his first statement on the substance of the dispute; and

(iii) whether all the parties to the suit are parties to the arbitration
agreement;

(iv) whether the disputes which are the subject-matter of the suit fall within
the scope of arbitration agreement;

(v) whether the reliefs sought in the suit are those that can be adjudicated
and granted in an arbitration.

10.  The Hon'ble High Court of Bombay in the Appeal (L) No.10 of 2013 in
Rakesh Malhotra vs. Rajinder Malhota & Ors. has recently laid down that
while applying the above stated proposition of law propounded by the

courts, the CLB in a petition filed under Secti 98 is required to




COMPANY LAW BOARD, MUMBAI BENCH, MUMBAI

examine the facts of the case and the reliefs sought in order to determine
as to whether the petition is a malafide, vexatious and dressed up by the
Petitioner in order to defeat the arbitration agreement or the petition Is
genuine and bonafide petition. The Hon'ble High Court of Bombay has
further held that in doing so, the CLB will carefully examine the averments
made in the petition and the nature of reliefs sought for, as well as other
surrounding facts.

11. In light of the above stated law, I have examined the facts of the
case in hand. In this connection, the first point which requires consideration
is as to whether there is a valid and subsisting arbitration agreement. Upon
a careful perusal of copy of the SHA available on the record, it cannot be
disputed that there is a valid and subsisting Arbitration Agreement in which
the Company is also a party. For the sake of convenience, I would like to
reproduce the arbitration agreement as contained in clause 40 of the SHA,
which runs as under:-

Clause 40 :

All the disputes in relation to the interpretation of any term and condition of this
agreement and the rights, the liabilities of any party or any dispute arising out of
this agreement shall be referred to Arbitration of a Sole Arbitrator to be appointed
by mutual consent and this agreement shall be deemed to be an agreement to
submit to the arbitration. If the parties do not agree upon the name of the
Arbitrator then the Arbitrator shall be appointed as per the provisions of Arbitration
and Conciliation Act, 1996 or any statutory modification thereto. The venue of the
Arbitration shall be at the place of business only and all the provisions of the
Arbitration and Conciliation Act, 1996 will apply. The agreement would be subject
to the jurisdiction of the courts at the place of business only.

12. The Ld. Counsel for the Petitioners has contended that the original
agreement has not been filed by the Respondent Nos.2 and 3/Applicants.
Although the Respondent Nos.2 and 3/Applicants have not filed original SHA
and have filed only certified copy thereof, in my view, it cannot be valid
reason to dismiss the application on this ground alone and therefore, the

Application is liable to be dismissed. I have considered this submission.

13. 1, therefore, hold that in so far as the first essential element for an
application under Section 8 is concerned, the same is made out.

14. As regards the second issue, which requires that the Respondent
Nos.2 and 3/Applicants must apply under Section 8 of Act before submitting
his first statement on the substance of dispute, it was argued on behalf of
the Petitioners that the Respondent Nos.2 and 3/ have filed their
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short reply before filing the instant application and therefore, the present
application deserves to be dismissed. Having examined this aspect, it is
seen upon perusal of the record that the Respondent Nos.2 and
3/Applicants have filed a short reply, opposing the ad-interim reliefs.
However, in my opinion, by filing a short reply to oppose ad-interim reliefs,
the Respondents are barred from making an application under Section 8 of
the Arbitration Act as held in a decision rendered by the Hon'ble Supreme
Court in the case of Rashtriya Ispat Nigam Ltd. & Anr. V/s Verma
Transport Co. [2006] 7 SCC 275. The relevant extract of the said decision is
here as under:-

"The expression “first statement on the substance of the dispute” contained in
Section 8(1) of the 1996, Act must be contradistinguished with the expression
"written statement”. It implies submission of the party to the jurisdiction of the
Judicial authority. What is, therefore, needed is a finding on the part of the judicial
authority that the party has waived its right to invoke the arbitration Clause. If an
application is filed before actually filing the first statement on the substance of the
dispute, the party cannot be said to have waived jts right or acquiesced itself to the
Jurisdiction of the court. What is, therefore, material is as to whether the petitioner
has filed his first statement on the substance of the dispute or not, if not, his
application under Section 8 of the 1996 Act, may not be held wholly
unmaintainable. (Para 36)

In view of the changes brought about by the 1996 Act, what is necessary is
disclosure of the entire substance in the main proceeding itself and not taking part
in the supplemental proceeding. (Para 38)

By opposing the prayer for interim injunction, the restriction contained in sub-
sectfon (1) of Section 8 was not attracted. Disclosure of a defence for the purpose
of opposing a prayer for injunction would not necessarily mean that substance of
the dispute has already been disclosed in the main proceeding. Supplemental and
incidental proceedings are not part of the main proceeding. They are dealt with
separately in the Code of Civil Procedure itself. Section 94 CPC deals with
supplemental proceedings. Incidental proceedings are those which arise out of the
main proceeding. A distinction has been made between supplemental proceedings
and incidental proceedings in Vareed Jacob, (2004) 6 SCC 378. (Paras 39 and 40)

15. In view of the aforesaid settled proposition of law, it is thus clear that
mere filing a short reply to oppose the ad-interim prayers the Respondents

are not debarred from making an application under Section 8 of the
Arbitration Act. This point is answered accordingly.

16. The Ld. Counsel appearing on behalf of the Petitioners/Non-
Applicants has next contended that there are no commonalities of parties in
the Arbitration Agreement and the present petition and the application
deserves to be dismissed. Elaborating the submissions with respect to non-

Counsel
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that the Shareholders Agreement, reveals that it is a tripartite agreement
between Mr. Gaurav Chaturvedi (Respondent No.2), late Dr. lJitendra
Chaturvedi (Father of Respondent No.2) and Smt. Jaya Chaturvedi
(Respondent No.3) of the One Part, Mr. Girdhar Gopal Bajoria (Petitioner
No.1), Ms. Vinita Bajoria (Petitioner No.2) and Mr. Girdhar Gopal Bajoria,
HUF, through its Karta Girdhar Gopal Bajoria (Petitioner No.3) of the
Second Part and 1. J. Distillers and Beverages Pvt. Ltd., (Respondent No.1
Company) of the Third Part. However, the Respondent Nos.2 and 3/
Applicants have conveniently ignored the fact that the present petition is
also filed against Jitendra Arora (Respondent No.4), Renu Chaturvedi
(Respondent No.5), Aditi Chaturvedi (Respondent No.6) and Ankur Sharma
(Respondent No.7), who are not parties to the said Shareholders
Agreement. According to the Ld. Counsel, the said Respondent Nos. 4 to 7
who are not parties to the said Arbitration Agreement shall not be bounded
by the Arbitration Award. Further, the Ld. Counsel submitted that the
Petitioners have alleged that the Respondent Nos. 4 to 7 are also
committing the acts of oppression and mismanagement in the conduct of
affairs of the Company. According to him, they are necessary parties for
adjudication of the disputes that are raised in the above Company Petition.
It was, therefore, argued that the arbitration clause contained in the
Shareholders Agreement cannot be invoked against Respondent Nos. 4 to
7, who are necessary parties and are joined in the above Company Petition
and hence Application deserves to be dismissed.

17. Relying to the above, contentions, the Ld. Counsel appearing on
behalf of the Respondent Nos.2 and 3/Applicants submitted that merely by
adding some additional parties to the company petition, the Petitioners
cannot avoid the arbitration clause firstly for the reason that the
Respondent Nos. 4 to 7 have been added as a party to the arbitration
proceedings by the Hon'ble High Court. Further, according to the Ld.
Counsel, in order to determine whether a matter has to be referred to
arbitration or adjudicated upon by the CLB, it has to be seen as to whether
the disputes between the parties or the substance of the dispute between
the parties and the reliefs as sought for in the company petition are the
same. According to the Ld. Counsel, the disputes are is between the two
groups that is "Chaturvedi Group” and “Bajoria Group” and, as per the SHA
itself, each group was to be represented by Mr. Gaurav Chaturvedi and Mr.

Girdhar Gopal Bajoria, respectively. The Ld. Coun the Respondent
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Nos.2 and 3/Applicants tried to demonstrate that in the present case all the
disputes between the parties arise out of the Share holder’'s Agreement
dated 20/06/2012. He further pointed out that the Respondents have
already invoked the arbitration clause and an arbitrator has already been
appointed by the Hon'ble High Court of Madhya Pradesh vide its order dated
07/03/2014 wherein the disputes between the parties have been referred to
Arbitration for adjudication. The Ld. Counsel, therefore, contended that the
application filed on behalf of the Respondents is tenable and cannot be
rejected on the said ground.

18. 1 have considered the rival submissions. As far as the Petitioners’
objection that since there is no commonalities of parties, it is true that the
Respondent Nos. 4 to 7 are not parties to the SHA, however, they are
admittedly shareholders of the Company and they are part of the
“Chaturvedi Group”, who are in the effective control of the management of
the Company. Therefore, in my opinion, merely by addition of the
Respondent Nos.4 to 7, who are not parties to the SHA, the arbitration
clause is not defeated. I, therefore, reject this contention advanced by the
Ld. Counsel for the Petitioners/ Non-Applicants.

19. It was next contended on behalf of the Petitioners/Non-Applicants
that the statutory rights guaranteed under the Companies Act, 1956 cannot
be pursued under an arbitration proceeding. According to the Petitioners,
wherever a specialized forum has been created, its jurisdiction cannot be
ousted by a private agreement for arbitration. The Ld. Counsel submits that
the CLB, having being given the exclusive jurisdiction in respect of redressal
of oppression and mismanagement, can alone deal with a petition under
Sections 397 and 398 and the Arbitration clause contained in the
Shareholders Agreement which seeks to refer the matters to arbitration,
cannot be invoked before this Board. It is further argued that the powers
exercisable by the CLB under Section 402 of the Companies Act, 1956, are
so wide that it can pass orders overriding the provisions of the Companies
Act, 1956 and/or Memorandum and Articles of Association of a Company.
Whereas such powers cannot be exercised by the Arbitral Tribunal. It was
therefore, submitted that the present application deserves to be dismissed.

20. Next point submitted on behalf of the Petitioners/ Non-Applicants is
hat, in order to determine as to whether the allegation of oppression and
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pleadings and reliefs sought for. In other words, it needs to be examined
on the basis of averments made in the petition as to whether the
allegations of oppression/mismanagement can be adjudicated without
reference to the terms of the Arbitration Agreement. According to the Ld.
Counsel appearing on behalf of the Petitioners/ Non-Applicants, the nature
of the allegations of this case are such that if same are established, they
can definitely be declared as acts of oppression/ mismanagement and such
allegations squarely fall within the exclusive domain of the CLB which
cannot be referred to arbitration. In this regard, the Ld. Counsel has invited
my attention to the complaints made by the Petitioners against the
Respondent Nos. 2 to 8 relating to the alleged acts of oppression and
mismanagement which, in nutshell, are as follows:-
a. Illegal and unlawful replacement of statutory auditors without
knowledge of Petitioners who are 50% shareholders in the Company;
b. Fudging of annual accounts;
Conducting general meetings without due notice;
Convening illegal board meetings behind back of the Respondents
herein without due notice and in violation of all the mandatory
provisions of the Companies Act, 1956 read with the Articles of
Association of the Company.
e. Admitted dilution in shareholding of the Respondents herein resorted
to by the Petitioner Group by illegal means.

f. Illegal removal of Respondent No.1 and 2 from the directorial position
of the Board of Directors of Respondent No.1 Company.
g. Continuous stalemate in the functioning of the Respondent No.l1

Company being detrimental to the interest of the shareholders.

21. Referring the aforesaid allegations, it is contended by the Ld. Counsel
for the Petitioners/ Non-Applicants that based on the above complaints, the
following reliefs sought for by the Petitioners/ Non-Applicants cannot be
granted under an arbitration proceedings as they are under the exclusive
domain of the CLB.
a. to nullify and cancel increase in capital of the Company;
b. to declare the removal of the Petitioners 1 and 2 under Section
283(1)(g) of the Companies Act, 1956 as null and void;
c. to restore directorship;
d. to declare appointment of Respondent No.7 as an additional director
as illegal;
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e. to cancel and nullify illegal transmission of shares;

f. to nullify several illegal board and general meetings; and

g. to declare that amounts siphoned away by Respondents 2 and 3 be
treated as their personal liability.

22. The Ld. Counsel appearing for the Petitioners/Non-Applicants
therefore, prayed to dismiss the instant application.

23.  Inreply, it was argued by the Ld. Counsel for the Respondent Nos.2
and 3/Applicants that, according to the Petitioners’ own case, the disputes
arise out of the SHA. The Ld. Counsel pointed out that the Petitioners
themselves have made statements on affidavits to the above effect before
the Hon'ble High Court of Madhya Pradesh at Gwalior in Writ Petition
No.8185 of 2013, wherein they have stated that the disputes have arisen
out of the SHA, and that both the parties have some grievances against
each other in relation to compliance of their respective part as mentioned in
SHA. The Ld. Counsel pointed out that in the said Writ Petition, the
Petitioners/Non-Applicants had also filed an application for dismissal of the
petition under Section 11 of the Act and in the said Application, they had
taken a similar stand that the matter cannot be referred to an arbitration.
However, the said contention of the Respondents has been negated by the
Hon’ble High Court. The Ld. Counsel, therefore, submitted that this issue
cannot be re-agitated here again by the Petitioners/Non-Applicants. Based
on the aforesaid submissions, the Ld. Counsel for the Respondent Nos.2? and
3/Applicants prayed to dismiss the Company Petition and refer the parties
to arbitration.

24. I have considered the rival submissions and perused the record,

25. In so far as the contention raised by the Ld. Counsel appearing for
the Petitioners/ Non-Applicants that the averments made in the petition and
the reliefs sought therein are not capable of being adjudicated in arbitration
proceedings is concerned, I am not Inclined to accept this contention. There
are three fold reasons for the same. First reason is that, an identical
argument was advanced by the Petitioners |.e. by Bajoria Group in the
Arbitration Application, being A.C. No.11 of 2014 before the Hon'ble High
Court of Madhya Pradesh at Gwalior Bench and the said High Court having
considered the facts, repelled the contention of the Petitioners holding the
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in the petition, it is seen that the Petitioners have also challenged holding of
an EOGM dated 6/03/2013 of the Company by way of filing a regular civil
suit in the Civil Court at Jaipur and the said suit is still pending before the
Ld. District Judge, Jaipur, wherein all these questions are incidentally and
impliedly involved. Admittedly, in the said civil suit, certain interim reliefs
have also been granted. In my view, the Petitioners could have covered
these disputes in the said civil suit whereby they have challenged the
validity of the EOGM purportedly held by the Company as also various
resolutions passed thereat. Lastly, upon a critical analysis of the averments
made in the petition, it is noted that the Petitioners have dressed up this
petition with a purpose to defeat the arbitration clause in the SHA. I,
therefore, hold that the petition is malafide, vexatious and a dressed up
petition filed by the Petitioner with a view to defeat the said arbitration
clause. As stated above, the Hon'ble High Court of Bombay in the case of
Malhotra (Supra) has categorically held that if a vexatious and malafide
petition is filed by a party under Section 397/398 of the Act in order to
defeat the arbitration clause/proceedings, the parties may be referred to
arbitration, and Petition may be dismissed being not maintainable.

26. Now, I proceed to discuss the case laws cited by the Petitioners in
support of their application.

a. O.P. Gupta v. Sfflv General Finance P. Ltd. & Ors. - [1977] 47 Comp
Cas 279 (Delhi) - In this case, the Hon'ble Delhi High Court has held that
an arbitrator cannot grant relief to the Petitioner in a petition filed under
Sections 397 and 398 and is unable to pass any order under Section 402
and 403 of the Companies Act, and even if there is a valid arbitration
agreement, the petition would be maintainable.

b. Manavendra Chitnis & Anr. v. Leela Chitnis Studios P. Ltd. & Ors.
[1985] 58 Comp Cas 113 (Bom) - In this decision, the Hon'ble Bombay
High Court has held that matter which fall within the purview of sections
397 and 398 cannot be left to arbitration as subject matter of both
proceedings are different.

27. In addition to the above, the Ld. Counsel for the Petitioners have also
relied upon the decision in the case of Booz Allen and Hamilton Inc. v. SBI
Home Finance Ltd. & Ors. - AIR 2011 SC 2507 and Sadbhav Infrastructure
Project Ltd. v. Montecarlo Ltd. & Ors. — CA 178 of 2013 in CP 78 of 2013 -
CLB Mumbai Bench -

11
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28, I have examined the above cited decisions carefully. There is no
quarrel about the legal proposition laid down in these cases. However, the
facts of the above cited decisions and the present case are different, As
indicated above, in the present case, the Hon’ble High Court of Madhya
Pradesh has already considered/rejected the contention of the Petitioners
that the nature of disputes are incapable of being adjudicated by an
Arbitrator. This finding, therefore, applies as a constructive res-judicata
between the parties. In addition to above, the Petitioners have also
challenged the EOGM purportedly held on 6/03/2013 by the Company on
various grounds by way of filing a regular civil suit in the Civil Court at
Jaipur. Lastly, upon a close scrutiny of the facts of the case, it appears that
the Petition is a malafide, vexatious and dressed up for the purpose of
avoiding the arbitration agreement. Therefore, the aforesaid decisions are
not applicable to the facts of this case.

29. 1, have therefore, come to the conclusion that the application filed
under Section 8 of the Arbitration Act, deserves to be allowed and the
petition deserves to be dismissed. Order is passed as follows:-

a. The parties are referred to the arbitration proceedings in terms of
clause 40 of the SHA of the Company.

b. C.A stands disposed off accordingly.
C. C.P. is accordingly dismissed.

d. Interim order if any stands vacated.
e, No order as to costs.

i Copy of the order be issued to the parties.

Sd —

(A.K. Tripathi)
Member (Judicial)
Dated this December 18, 2014,
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