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Order
(PrcDo Ec€d on t!.02.20r6)

Rl liled lhis CA uA 45 of Arbitration & Concilialion Ac! 1996 for

rcfeFing rhe dispute rais€d in fte Compav Pethion to Afbitration in 1erms of

cla$ 23 of the Sut6criPtion md Shffeholding AgrEement (SSHA) ftlql
28.08.2010 6 w€ll ts subrcquent amendments to the same dlteg 4 ? 2011'

28.09.2011 and the Memo.andum of Agreement dated 1E.05; 12 seeking

disni*al of this CP as tor mainbinable for ta ofjuisdicrion dd rel-cr the

dhpurd 10 tubitra.ion in a@.danc. with Oe Ruls of SinSspore Intemarional

Arbitalion Centre id pursrance ofthe Arbitdion Clause as mentioned above
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2. Beforc going into this Applicaliot, I musl ey whal lhe Conpey Petilion

is. Thc p€tniond I to 5 entercd into a Shreholdeu Agrement (SSHA) sift
R2, lllowir8 R2 to pu.chsse 50.1% shreholding of the @mpey for

consideration of <95.99,37,230 Gubsc.iprion cosiderabie mount) by paying it
in scven rdches in a€ordoce wilh SSHA- The tems of rhis aSreemst were

made pan of Anicle ol Asialior. Again on 18.05.2012. the shareholdinS of
the Bpondents w0! incesed frcm 50.1% to 76% on cxecurion of
Memor0dm of Agreene dated 18.05.2012. on 30.09.2013. R2 again

brought in m mount oialE7.6!.orcs as shde application mon€] I'r clear lle
loo liability offte @mpdy md to caler $e sorking capalal requiremcnt 6 Pq
buiness plan. Sinc€ lhis money had come into the mmpany as shm sPPlication

non€r, Rl Compary, fi6t incr6ed fie ludorised caPiBl lion al25crc6lo
a300oorcs, in tunnemnce of it. dghls issue $6 givon for alloiment of
14.63,72.645 equjty sharcs with a ra1c of153.22 (issue plce) pq she on pro

nta b6is. Beforc giling ftis .ighc issue norice, the sha.e price *4 sel oul on

vaharion re?ort givcn by M./s. Sdj@ Sapra & As@iates. Toral inveshenr bv

R2 in Rl @mpdy till $is petilion *a! filed is a6E0crcres s agaDt
r4.&4cruks in\<{menr b} rhe e ire promortr\ SrouP

l. 'l}le Cievd.e of this petitionef in lhis Company Petition is that lhe

rsDordors d@h {irh thc affai6 of the ompm} Pr€judicial b rhc i edl ot

the p€tirioncB' eroup by not dislosing o lheir nominec dielor wnh resp€tr ro

thc noney brcughl in by R2. in laluing th€ shfts oflhe conpdv wilhoul al
propcr valuation and acceping such unfdir lnd improPe. valuation 4 the bsis
for rigits issue at ro use lhe money unauthoriadly broughl in by R2 to allot a

sut6randal hieher number of shes to at such uderalued p.ice bv unf.iilv
diluling the pettionc shaEholding in the conpa) lb Pdpet€le ftaud upon

the r'3litione6. the meagenem in Rl held m EOGM on a shon nolice tit

incfeasc of autho.ised share €pital though at leasl 2 I days notice is required to

hold EOCM in ihe company. Thc compmy aho violai.d Anicle 77 5 2 bv

calling tloard Medng darcd 13.03-2014 on shon notice as against the nundare

of 14 days nolie. In the BMd Meeling d.led t3.03.2014. ft€ laluation tpon

Biven b] M/s. Smjeev Sapn was unqueslionably sccePted bv the membe6 of
Bodd on l3.ol.2ol4, on the sm€ dly a rcsolution was passed appfoving th€

.ighrs issue comrary b Anicle 77.5.3. $e Petitiones l-udhe. sv rhat they later

cde ro know that shaB werc allott€d lo R2 on 20.05 2014 pursuer to tlE

.ights issue daled 13.03.2014. llle pctitiona submil thal th@ w$ no bMd
apprcval for tuture fundiDg, lhe .epon of MA ssjev SaP.a was not aulho.ised

bl th€ board to conducl suoh valuation, ed he wa5 not s investrnent beker to
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detemine fair market vatDe ofthe conpdy in s much as |har n did nor salisf!
Lhc qualificarion crilsE sel nur In Anrcte 4s.t tUJ r tr Anicle 54 ' a,o, AO;
ed M/s. Sanjo SapE did not folow the psEmerc6/merhodology ser out in
Anicle 95.2 r.* Anicte 49.t.?9 of hc AoA. The p€tirioners submir that when
they got rhk @mpary valued by Americn Appaisal India pvi. Lrd. as on 26,r,
Deembe., 2014 sh!rc vatu€ as on 3l_01.20t4 hds come arcund ?10 which is
lb. higher $an the vatre otr53.22 ase$ed by Mh Sanj6v Sapo. By this. ihe
shareholding ofthe peririoneB h6 tir en betos 5% resulring in pl ro p3 are
unfairl) dep.ived ot thoir sbke in thc company dd fien posilion in the Board

4. On seeing rhc petniorss fil€d rhis Cp, Rl ,ited $is CA ,ayi;g $al
despile therc b€ing a disputc resolulion nechanisn provided fbr Dndc. Clause
23 of SSHA mandaring b resotvc dispues disjng our of SSHA thrcugh
negotErrcm, failing which, ro ,Esolve rhrough albitration ar Singapo;e
rniemtiolal ArbilEtion Cenre (in sho ..SIAC,.), and dqpire ihis atbilllrion
crause Ra re'tedred in fi€ amendments dated 4.7.201I & 2E.9.20n lo tressHA a {ctt a m rhe Mcmorsndum of Ag.emcnr dated ts.r201,,, rhc

1o7la3. Jq9.402 & aOJ ofrhe Cohpanrd Acl. lcr;
5. In definirioD pan of SSHA, dispure is defined d .arJ, add att c!air6,ca66 of adio6, dhput?' ot pwe.dings qtisin| out oJ ot tr.o,,ection pith,i..y*.-ar h a al\o e'd rhar Rl ( umpd,. rhr prcmorea srcup i.e..

flrrMm R ad ils nomiDee dilc{lots are pdlrc! ro ss A ! overed *irhqrbrLratrun (-lau,c. ir ce r be rhnefole sjd rhar Rr compar) i. nor a pan) roArbnbrion Clase 23. In the definirion ?dny, in SSHA. RI Compant is also
@re.r€d 6 a pany. Il is tunhcr said in ctause I I ot SSHA thar .ia .he ewn o!M! of th. ptoelsioas ol the SSEA M.t tI.rno.anaM aid A.tide of
:,sso.ta.tt:!, :h:-f,.t6 zcne thot the p@risto,s of ssHA shar p,.toir t;
craus( | LJ ot ssHA. R I hd unden tcn $ar ssHA ,s bind,nE,nd 

^ 
| sha noraid or .belt,y violarion of SStLq,. ltar rhis melomenr was ffcd ou1 i,

clause 50 of Article of Asocialion of Rl. in de evenr of failure ofrsoturion.
lo. lhcrc beinS a mechoism undtr ebitraiion ctausc Io prccced beidre SIAC
fo. arbitndon. q] sheeholder h dispure may comrnence tne arbimt prccss
t'rough SIAC rnde. rhe Arbirdlion Rutes ofSlAc

:'^...,I-:J 
h1-"8 Ll'e.p"','."c6 nred rhis cp on Lhe pemrs rhar R | (ompeI

rssueo \narcs In ri,,tarron or rhr rcms and condirioD. of$< \hdrehotde6
aereemenl (SSHA) in d nuch 6 rhc Anicle of Associarion, rhstsoq arc
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opened b bc rahcd before Arbi|6t tiibunal ar envisaged under Setion 45 oi
the Arbirndotr and Corciliarion Act t996. The |ems and condrrrors or
Sharcholde6 ASrccmenr havc becn incoryonred in lhe Anicte of Asocialion
adding thar in Lhc c!trr ofo) (on i.t ber$een n) ot rhe po!Fion\ ut SSHA
dld Mefroredum otAn'cte ot 

^s,u.ralon. 
SSHA sh.lttrerart o\er Anictc)

of Asociation. ln view ofthe samc, Rl company pray$ this Bench fo. havinS
rhc pel,tioncB nhed conimcrual disputes before Companr t:w Bodd u/s
197396. rhis Cl, shallbe disnissd as not mainrahabte for wam ofiurisdiction
md di@r rhe displrq ro b€ rcfcftxt lo Albirmtion in &cordoc. *in nubs or.
SIAC

7. ThepetilioncF fited reply lo lhc applicalion stating rhat rhh application h
not mainrainablc ard $e parties to rhc presenr petilion qnnol be .efercd |o
ebitndon fo. the resons srated belo*:

8. This SSHA h6 ben qecured bct*m fte peririoleu Jnd Rt b R3 onty.
RespodenB 4 ro I md perfoma Bpondcrls 9 ro I 3 are admhredll nor parties
to SSHA. For att rhe espondents in rhis Cp nol being parties lo SSHA, ihe
drbrLrdron clau.( in thal dgcrmenr is nor bindin8 upon Responde.... 4 ro B:
ncnce lnF 6e cannor be eieRd rI arhirErmn. thouEh ArbirErDn ( tause is
rcvn<d in th( -SSHA. tor rhc LdDpsn) nor be,ng df.ftrd In rhe dNpureqoruron pr'xert!rc conlmplatcd ,n .laulc 2 Lr.l. lhc Arbir.Jt,on ( taus. shstl
be lihited b the shaBhotde6 of the (ompmy but not to rhe conod!. The
petirronea submit rhar Anrcte or Associarion does nor conrain rr. qrUirorion
Claure. sin.€ thc arbit.alion clause in ihc ag.eement, not bcingpan ofthcAoA.
it shalliol be bindmS upo the oompany. l.hough s many ctauses d present in
the SSHA are brclghr inb thc AO . Arbitndon Ctause is nol onsciout!
menrioned or inLnrpo6red in Lhe Anicts ot A$ociaion. for di\ Vb,ratio;
Clalse is ou of rhc mbn of AOA. fic dispures elmarrnS oul or violarion of
Aiicles crnnot bc referrcd on ftc premjse .rbitrarioD chusc ,s presdt in thc
SSHA. It is funher stated thar ctause 23.5.2 ofSSHA mai(es it flca. rhat thc
dispDrs in berwccn R2 (invslor) sd lhe promotes (per[,orea) sould be
@pable of relbence ro dbit6rioD. tt lhe disputs !i. sotet, bes..en Rt
Compdy dd rhc sheeholdeE or inlo sc tElyeo fte persons rcfered .s
prcmoreB. $e) $outd no1 fal wilhin $e aDbit of aftitradon clese rhh
arbilradon clause is applicable onl! whcn rhe dispute.rose belwe. R2 on one
hed md the petirioners on the othcr hand. Tlc petitiorers sub.i thar thc
relicfs$ught in thcperirion reofsuch ndrurc th6l rhey cannol oe gmted by an
Artitr.l Tribunal in such 6cs ir shlll not be rcfened 10 a6i0arion. .lhe
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pclirioD6 hsve d,cf ali. sought retiefs in relation (o a orrnmt ofshar€s ofthe
company, composiiion otthe BGrd of Direclors of the compmy. .egutadon of
the affai$ ofthe compan). Since rhcse reliefs cs onty b. grdred ds 402 &
403 alone such reliefs cmot bc refemd ro rhe Arbitrdl Tribunat.  s ro
Egularion of$€ affaiB of$e company, if any disput€ srose, ir hs to bc dsk
wilh unde. sstions 397ll9E for rhosc .ighb e starurory rights givs ro the
sh@holdex such 6 proper nolice ofriglb issue ofsh6rcs, liolarion ofArticles
ofthe oompany, allotmont ofshares derimenral to rhe intcrest oflhe membeE
of the conpey. In view ofthe smq rhe petitioneB pray this tsd.h to dismiss

9. On haine thc submissions of either side counsl. the Doini fo.

llhether the sabj.ct noder ih thb CP faUs pithtn tte anbt otjoisdic,loa
u/s 397, 39E ./, 102 & a03 ot ,ithi^ the onb of arbitrqlon ctalte
.oas,iwa.l in th. SSHA @tirz.l ot b.tv..n,hc oottis.

10, The undisputcd facts ofthe c6c ffi thal the petitioneG ar prcmorers and
R2 is an inlestorjoincd into the compey through a shareholdeB' agrecmenl
(SStlA) dared 28.06.2010 by invesrinS around {100croB_ T}e bdeFlarding
in bd*m ftese two gloups to wo* joinny is rhe shaeholdeF agreemenr
slerod b€t*ern thm, Thc udelslandinS in berwe$ lhc peririonG od Rl-3
did not.emain thqe, they have turther cnte€d into amcndmenls on 04.07.20t t,
28.9.2011 md Memorandum of Agfeenenl on 18.5.20t2, and it was
incoryoraled in Clausc 50 of Anicles of Assciarion saying in 0,' evenl of
connict h belseen the claB6 ofSSHA ad ArticlB ofAssocialion. fie clats
of SSIIA shall pftvail ovq AoA. lf wc se fte $rics of agrcements qrned
bet*en the pelitoncls ed epondenrs l-1. il is clear that rhe tunctioning of
th€ compmy has Aonc into the lold of tcms dd conditions aereed be$een ihe
panis, rolhe. by thc anicles of.ssocialion. Menever any thi.d p.ny comes
irto lhe conpany wilh huge in!6rmcn1 aGsirg 50% srake in rhe compary.
$ey usually take the menaeenenr irro their hmds, so is the case hcE. Initially
ir is ar agEmenl that R2 could inlst up ro a @p of 9570, in fte pr@es of il,
lhis invstor punped in huge tunds, 100 times 1o the tund initially pl,L in by rhe
petitioners. It is also not rhe cse ofthe petitioneB ihal rhis compay h runnin8
on the exFrtise ofthe petirionN. Il is also not in displlre tb.r the @mpey hs
b<€n an need of turds cver sine the invgtorjoined in rhis conpdy_ Ir is also
nol the cN of the pctitioneB rhal rhe cornp0ny do6 nor rcquirc dy mone). It
is . Utcl that R2 erlered inlo rhe compoy by inlesting huge money wirh e
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lndc6tan<ling thar R2 rould 8et mor. thm 50% shNholding dd mmaSenenr

of thc company. According to this agremen! R2 initisllv equired 5045

shd€holdingdd managem€nt in thc compmvwith its nomine direotors lnthe

secoDd ph.s when tunds were reqlired, R2 again pul in motev' bv which his

shdeholding Ncnl up to more tha 75% As nec6sit) for the tunds 
'ising 

ihn
timc to 1ime, R2 hs kept on inv6ting mone)-' in ihc companv. in the pr@ss ot

i! R2 invesled ll89crc6 as shar€ applicadon monev in lhe month of

Scplember. 2013 ro neet the loan liabiliq and No*ing capital .eqrlrcments Lr

is rol the cae ol thc petitioneB thAl allotments made to Respondent No 2 sd
nadc *ithour tunds coming from Rl. Ir is also nol the case of the p€lilione6

lhat fie moner broudit in by R2 wa not $ilised lor the requircments olthe

comp6y. Thes petitiones who havc iiled thi!CP onlv invdted l4.E4crcEs 6
against l6Eocoffi invesGd by R2 lhe peirionerc hale not stared ftat

authorised @pit l ws inc€sed or alloment wrs made withoDl issuing notice

to the pctitioneE. l hch only ce is that EOCM dd Boed Metings wc€ held

$ irh ,hon norice and valuarion rode b' Ws Ssjee! SsPn 
's 

nor proPonionale

to the Ml value ofrhe compey and not rcflecting lah markd valuc. moreover.

Mh Sanieev Sap.a h nol a comPelent peson lo value fte share oflhe compmv

be@use he is nol a quslified valuer wifi qualifica(ion critoria ser out in Anicle

49.1.103.

ll. The @n|enrion ofthe peitionm is. *hen violalion ofeallltory ri8)ts is

fourd. such disDute will then fall within lhe jurisdiction ofcLB LVs 397 & 398'

not beforc dbi(nl lribunal. lt is perlinenl to say thal it is setlled prcposilion of
la* ftat mere violarion of la* or sny terN in between fte panies wiu not

aubm.rically fall wihin the ambl ofjudsdiciion unda se.iion 39?' 398 It hs
|o be shown $al fte @nducl of the Pc6ons in the manaeeme is eithq

prcjudicisl to rhe interesl of the company o. i ercs( of the memhls ol rhe

comDany. urloss thc conduct of the mmagement amounrs (o opPresson or

mismmagonen! the junsdiction undcr sedion 197/398 cmot be invoked

Itcre in the p.esent 6e if the allcgaliom of .he pelitioneq such a! holdirg

necrings on shdn norice. valuation of thc @mpd) is.ol on fan oarket value

and not in accordance $ith Prcvisions of la*, are clo$!, looks inlo l don't

believe any of the acions of $e respondots fall *ithin the jurisdiction of

397/398, if ml pleading is there sayin8 the conduct ol the Rspondent amounls

b opp€sion or nismmagement. it is a slateoe drcssed up 10 mr;uld ft a a

petition ll/s 394 & 19E..



12. As to holdin8 metings on shon norice, it k not said anytrher€ how
holdirg neelinSs on shon not@ he! become oppresion againsr the petitiorers
or mismanagenent of the compey. As I alreldy said lhat merc liol.iion of
Anicl6 of Asialion or prcvision ol law cmor become opDrcssion ul6
l.ced with malfeafuce. h is knowr b rhe perilionffi rhal @mpmy h.d a ned
of tunds, fo. thar R2 al@d} inve$ed 1169crc.6 6 shtre applicarion mone!
towards loan liability dd working capiral; having pur in huge money. it is
legilinate cxpc.tatioD ofR2 ro get allolment to the money invosted by R2. Ma,
be. meerings werc held on shon notice but not sirhout dy nori@. Yes, it coutd
be bderstood that the aclion ofR2 was oppresive. had R2 tailed 1r nake s
ofter ol rights issue to the petitiones on prc 6ra balis. R2 indeed madc e offer
of nshts isrue 10 the pdnion6, ad qen offftd to allot shaB r') rhe
petnioneB on loe t6is prcvided rhe pclnionea a@pt thc ors lo pay fte
@sid@rion along with intdsr- Bljt rhe perilioneq insiead ofaccepring such
a 8oereu! offer @me f.om R2, fic pcdioneE ignored lhe salne. srartel
evincing o$er rdys to slall the tunclioning of the company by poinlin8 ou1

sone lechnical shon falh in conducling thc affais of the company. ThoDgtr
meetin8 y6 hcld on shon Dolice, blr .ighls issue ws left open lbr acceprance
oI the shmholdca fo. a pe.iod of 30 dals. ftereforc. it cdnor bc said rhat R2
lried to appropriale $e mirc allorment |o itself igno.ing the entirl€nmr of the
pet'tione6. Ir is nor for $e fi6r lime the pctirione$ failed to dcepl rhe otrer of
righs issoe. in pas also when the petilioneF lailed to pur $e tunds o neet rhe
nffiry of |he @Dpey. R2 alonc invesl€d money by .llolrndr- Tlat
alloinent wa! madc on the laluarion repon given by the sme M.. Sanj*v
Sapr4 now when the sarne M/s Sanje! Sap6 gave valuation reportj the
petitiorers have laken it as griflance to filc this CP. Wlen thc p€1i1ioneB mised
that \,'/s. Sejecv Sapm valution repon is not ir cofrpliocc with rh. Articles
ofAssociatior. Rl Compmy has r.ken anouer valurtion liom Deloitte, which
is one of thc rerowned valueB in thc *o!ld. The valution per shr-c glvo by
N,t/s Sdjev Sap6 is mdd {52. wherca thc val@tion r€pon given by Deloine
is sithin the rangc ofa42 ro.54 per shffi. So, Ihe vrllat'on given b) Sapra
cd't be said weird or undenalued in rhe lighr ol the valuation given b)

ll. OD s€ing rhc conduct ofihe perilioneu evq since R2 has come in1o the
conpdy, ir is evidfil rhar rhey have nad mde 4y attempl ro iDv6t ey
money in rhe compury qcept the money had d@dy hvst.d before R2 h{t
one in. To nake e attempr rhat fic valuarioD Bivm by M/s Sanjcev SapE is
in@n€c! thc pelitiond ptucucd eolher valuation rcpon puipond to have
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been given by oDeAmericd Appmisallndia Pvl. Lt4lo show that lhe valuc of
elch sha.e at <230 as on 3l'' Mtuch 2014. Ifal aU R2 made s erort solelv to
dilure rh€ sh&eholding of the peririoneE, R2 woold have not olTercd shares to
the p.ritionc but that h6 not been done. For $erc beiig no alleSation that
pernion6 d k€pt in d&t over lhe aflai6 of the company, the allegarions of
violalion of Articles of Associalion srch as holdins neelings with shorl nolice.
laluatio! of sha6 not in complisce wirh Anicles of Asociation, cven if
a$umed 6 corect, they tre nol good enough to invotejurkdiction ds 3971198.

14. Nowthepoi for di$ssior is whethe. the subject mahq in theCP falk
within the albiLation clue dd whelhs fte company is governed by
dbilration clds o. nol. For havins this Bdch alreadl held thai the valuation
p€r share given by M/s Sd.jeev Sapra will nol afrounl to oppFsiion under
s€clion 397, the only point left for considemrion is {hether invoking arbitration
clausc moDi! to violalion of Anicles of Aswialion.

I5- Before Bking dris poin! sin@ thec is e ebitFtion cla& in sh@holdeu'
ag.eement, it hd to be sen $hether that arbitFlion clalsc could he invok€d or
not. ll is nol in displt€ thal Rl Company h a paq to SSIIA and to subscquent

anendmmts 10 SSHA. All these puQorted violarions mis€d by tie petitioneG

8re cov4d under SSHA and thc Adicles of Asociation. In the definidon
clauso party' in the SSllA. Rlcompmy is ds defined a a pany |o the

proceedings. Arbitration claE in the SSHA says rhat ifary dispute r between

the parlies dealine wi r the rems dd conditions ofSSHA. the sme {ill have

ro be re$l!€d eithg by appointmcnt of rep.eseDtativc on eithq side or by
relerring the mner |o arbirFl tribunal sirualed at Sirgapore. It's a cont.act in
bctwM lhe pani$ of SSIIA syinS how nany days notie is n) be givd for
holdiDg board meetif,g lnd holding sh8rcholdd m@ting.

16. As to fie conrention of the p€tilioners saying that the panies in CP not

being parti€s to SSHA inbuilt with ubitralion clause, that olaue of ebitlation

Soveming the corenols of the SSHA will not be bindinS on non-panies to the

SSHA, for R4-8 md R9-l 3 being pani6 m the CP od bcing non-pdnies lo the

SSHA, $e .ibnnrion clause is not binding o. R4-E & R9-13. henc! lhe slbj€cl
matter @nnot be rcffied to AJbilration 6 laid in seclion 8 ofAinitratioD ed
Conciliation Ac1. I 996.

17. The only p€Bons, nor pdties 10 the Albilntion clause c R4-8 and

Pcrfoma R9-13. R4 lo R8 e nonir€e di@to6 on b.half of R2, lhereforc, R2

b€ing a pdiy b ft. proc&dings. n mal€s no difl@nc. shelher R4 ro R8 are or
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o.e not panies lo the agree.n€ni. Ihey arc in tbct the,E6ons reprdenlrng rhe
€ule dd inte.esr ofR2. R4 io R8 noi beinS parties to rhe s8r€menr wjll hale
m b€aring in invoking arbildtion clause, rhey being shown a po.tom!
rc\pondcnrs. rhe) d< not cven ic*saD und prcIte| panies jur cJjudicaron ol
rhis ('P n\ell. $en how doa ir matc ins< b .a) rhat rhe) nor beir_ pdr(r ro
lhe Sst{A. il €n'l be rcfered ro 6rbirEtion. Moreovq. .efe.ence under $ction
45 of 1996 Act is neilhe. govcyned by CpC nor is golemed by pel I of 1996
Ac1. Therclorc, dis Bcnch hs nol found dy mdir in dc conrenlion of lhc

18. On rhc petilion being cullcd. ir appe6 rhat th€ grievmccs of the
pslitioners is that noli@ issrcd for holding bodd meeling is imprcpd md in
liolrrion otAniclcs ??.5.2 which is equivalent 1() cla6e l3.l.6.2oftheSSHA.
thal tililue to mention the business olboard meeting in rhe a8enda (rignrs issue)
is in violation of Ar1icle 77.5.1 which is cquilalenI to clsuse l-r.r.6.3, $ar
fajlure lo circulate thc minures of meeting !s soon as practic.ble is in violation
ofAn'cle 77.5.6 equiralenr to clause 13.1.6.6. that fiilure 10 give p.dper nolicc

oi EOGM to alllhe shareholdns is in viohtion ofAnicle 7E.2 equilal.nt into

clause 13.2.2 of rhe SSIIA. ftat lailue 1o follo* ncthodolop rcguired fb.

dctermining $c manner of tuturc tunding is in violation of Anicl6 95 1/95 2

equivtient to cluu,cs lo 2 l dd lo 2: ard har larlurc to cm out ldluariun in

!€rns of the ne$odologv Prolided is in liolalion of Anicles 95' 49145'

49.1.79,49-l.lj2 sd 49.1 103 equiulcnt inro clause 162, I l'57 11-103'

Ll.l08 andl.l l37 ofthe ssllA So bv secingthe equivalen@ in rteen t'e

Anicls ol Asociarinn and rhe Lerms ol SSHA which d Purpo(ed to hale

;en !;olaled b)'lhe respondents. lhe Purponed violalions !'e evolled fron |he

iStre ana p".otot.l itlo Adicles ol Association lhe gricvance oi lhe

reblrners art qua auah$ rh< rems ol\sllA Mi!ed dr h<lween rhe pelilion'rs

i^i * i-l in"""t'. *. *' n"ns har ' clreged $dt th(c are mn] viorarions in

'' h've nor {ated that tho\e
holding meering\ ad marinS arbrm<nl !' v u'cv I

'."iii* la i. "o**'i"" "sdnsr 
the pelirioners excepl savins ftar for $e

,,-J:,;;;;;J;;;.'"; shrs {( drrir,"d o R2 cau$ng eduction in

u":;.;,.*;: shsh"rdrns rn c bd to tL'rD. the ,-c rhe rrr'tone*

',*l"l '-'"i"t'" "*" 
I'om a \ompdn) called Amernsn Appraisul Indra

i', i. ]n"*i* *u"'n" 'alue 
or*,ro per 'hare 

*hn h ir no{hse clotr ro

;j.il,i;;;;;;*" t, M s sanres sdPd or bv Dero're ntc .€menr

"i *.'*'t'i"* 
a Lhar rh< conpan) i' unde^slued crp(icl\ whd

:;;il:;;t'".' iuch ac rui rri'r dd ou'r' sft beins \arued d

;;. "*;;;* ; <r.soocob rt can r be said rhar <verr comPmv doine



similar busine$ will have the valuatioD equivalenl or close to wery othcf
compoyof smefte kind. it all depends upon nby factoE. Here, rhevalualion
gilen by Mh. Sbjeev Sapn is in conlimation *ith $e valuation subseqlen !
8i!en by Deloitte, d irdependent valucr. world known conp@y. The subiccr
manff in the CP is govemed by Arbiration Clause. thercfore, il appeaB ro rnc
thal i1's a compdy petition dresed !p ro hold i oul a ce uder 397398 ot'
$e Conpeies Act 1956. M@lJ by s.eing val@tion Repo.r ifrhe company is
pur to stall od clip the winSs ofrhc compant by rcar.ainl orde6, Gpeially lo a
businss likc this wherc one day slow down mak6 s hie diffeme. i1 will
enainly crcate a disdsrer to the @mp!ny. lfthe nooentum in the conpany is
interlircd, who will suffer? It is R2, $ho almost iNested 600crcr6. sureru ad
thc company, c€.tainly no1lhe peririoneE who invesred not mor lhan 5crores,
Thcrc is no mandate tha( one a case uA 397/198 is filed. i1 h6 ro renain
peiding uDlil pleadings de cofrplctc a main hetuing is over. n h quiie usual
thal lhe party who is doubllirl of his,/its cas, will keep liling onc or other
application or one o. other alleSdion unril ihe olher side comes ro its knees for
scnlcne wirh petitionq. Ii parties aie made qaiting for no r:-ron. il is

undoubl.dly pdody of j6ticc. moe espccially *hen dbilral aurhority is
com[atent to look into the smc allegalions md pas award. When a pady s€eks
efercnce ro arbitrafon. obliSation is casr llpon rhe @un to see \helher oy
p.ima lbcie ce made Dde.397l39E. ifnot then it shall fonh$irh retr rhc
slne lo a$it6tion. l_or irvoking jurhdiclion under s@rions 197 & 39E. lhe
petitioneB shall shos ftar the coDducl of the padies is oppressive towards rhe
pelilioncB or the compor, rcflsting misnanagendt offte compoy. Here for
havin8 this Bench notced rhar no m.licc is found in the conducr of thc
rcspondents. the allogations of the peririonen being govemcd by 1\rbirratiot
clause, this Bench hereby holG $ar h h a fir ase to refer 10 Arbit€tion.

19. The peririoneE counscl relied npon Saniktho Coryomtiot v. CDC
Financial Seoices (Mau.iti6) ttd. d Oti, (2008) 4 SCC 9l ro sy thar when
the jurisdiclion uDder 397l39E is invokcd relalinS to aFaiB oflhe company rhat
ac nol @vered by .rbitration a8remtrt, applicadon ll/s 45 ofthc Afthmrion
and Conciliarion Ac( 1996 is not nainlainablc.

20. On reading ofthis judSem€n( il apperB lhar fie min point consideted it
the ca$ (Sup6) is 6 10 whe$er the oder datod 26.09-2006 of ct; u/s 45 of
the Arbitation od Concili.lion Acl 1996 was liable to be challenged before
.Appellate lorum tts 50 ofArbitdrion Acl or u/s l0(l) (a) of the compsnics
Acl. ln the Arbi|ation clauc of the cac (Sup6), JVA Arbitrulion h6 been

V



provided only to the dispules belwcen thc companies (SMUPTL on one hed
sd MAZD{SC on rhe other). Thcrc h no Drolision for dbibation in relation

ro the disput€s between the company and the contsting respondenls, In the case

supra. fiereforc, HonoMble Supreme Coun held $!t dtputc being not in
b.twen SMUI,IL ad MAZDAISC. albi16lion claB could not 8ovfl lhe

dispulc ir ber*etn rhe @mpdy ed contesring Gpondents.

21. Bu herc in this cse, dy disp[c $at dose in rms of $e SSHA, the

pa.ties agred in betN@n them 10 go fbr dbitmtion, for thorc bcing conr&tul
ag.eenent in bctwefl tho pani.s abol]t dispute resolution mcchtii'hm, they

must opt lbr rcsoluton they agreed lbr. not ofteNise. I donl say thal397/398
jurisdiction cannor be invoked even wh€n oppr4sion is lrit a1la,8!.on $e face

of ir in lhe cases golmed by arbitElion. The only dillerene is wh.n the acts

alleged e bcing leed with mallersee or malice $lely to crusc oppresion:

the slbjst mater sill be govemed by 3971398. if thc allegation is q@ againsl

lioladons oithc prcvisions de ftob any malice. a$itration clause triSSeB inlo

22. Pernionc$ Cousel rclied lpon Is Re: Ka,e P. Ld ( Sat t.o KMe
Dhaean v. & vit) MAJ|IU/DE02E2/1971i Rakesh Malhotn t, Roiih.td
l<Mr Molhot,a MANa/MII/809/2011; su/tr^han Choptu \ Conponr
bv aod.l (20U)|37PLRI2, to sy ftar $c griqda of thc pcritoner is for
violation of s|alulory righls, which is incapablc of b€ing Efbned to AditFtion
1o which. l have aled! held that. even iffie.se oflhe petilioD€B is asumed

a coftect. it will becooe liola1ion ol-conlractual riShts, nol any slatutory n8ln.

thdefofe. the ratio decided in rhe lbove c6es is not dpplicable 10 this case

23. PetitioncB Cousel reli.d upon OP Ggpta I Sllv G.hual Finonce P.

LtI (1975)lLR 2Dehi9lt; Rajendra KMat Te*tiedt t Uniqu. C. tsttt tion
Pt,. Lt.L (2009)u7 Conp C6 ZZCIT) lo ey thal dbitrator cmot 8tut
rcliefs thlt CI-B 6 gdt under sections :rc2/401 terming the allo|menr s
srcngtul allotncnt. but I don i bclicvc this ratio is aPplicablc in this ce-
becausc Afti16l l .ibunal hd jurisdiction to make d obscryation over laluation

repon given by the value., if it inds such valuaion is wron8, lhen il €
invalidate jt. thqcibre there is no such rclief in the subjd mane. thal @'t be

decided by tubihl T.ibml.

24- PetilioneF Couel rclied lpon Roientttu KMU Teliiwl t Uniq@

Construclion Ptt. I*L (2009) 117 Co6p Cas 737(CLB); G.ietheia GnbE \
AoN MC GM PvL U.L & O^(2Ut) I2J ConP Cas 2NCLD 6d Gdlaon



Kapw t Linnse Engnteetihg (2007) t37 Cohtp C6 513(CLB); Spo ing
Pgtine lhdia Lt.L t Kasn & Sons, (2Uz) 111 Conp C6 I I I (Mad) to s^y

thal adiclq alone govem the Elationship betwe.n panies. brcach of any of
articles mount to oppBsion dd mismeagemenl, herc ir is peninont to note

that these dnicles shich the petitiones saying tlouted ffi nolhing bul

replication of the clausG of SSttA and arnendments fte@t Morcovq thqe is
d snicle syin8 thar Lhe cls|s ofSSHA *'ll prcvrrlo\er rhe anic:- in ce ol

any inconsistercy in belwccn them. One should nol get losl siSh of onc fet
thal the* Respondenb have come into lhe compdy believing $at the

pefiioneu *ould abide by every covenant agr€€d berwen lhc Pctitime6 ed
Rl-3. with that betief only. R2 invested huge noncy. Rl Company had neve.

seen such money when il w6 slely wilh the petilioners. This is like d

paftneNbip de8cmen1, now afier having the Respondents irf&d huge money

beliwinS the p€1irion6 would abide by the agrcdeD! .ow hese p. ione6

could no1 back out ftom the @venanr between them. On the lop of it, .ll
puDoned violstions de baing on the clauss ofSSHA which have'rien caried

into the Anicles. Two poirls m clee. one conpdy is a ParO lo the

agreedols, two. none of the claurcs ofthe SSIIA re nol incotsistdr with the

Anicles. Thereforc, merely be@use the cluss of SSHA being (mied into

anicl$. it can't be said rhat SSHA has lost ils relevece and thal the righ(s ed
obliSatio6 cMted between fte pani6 in the SSttA will b€.ome sbrurory

righ$ for having shown theb in thc Aniclcs. In sumilomo, fo. dbilrarion

clause hs limited it to a dhpute in bclw..n SML/PTL md MAZD'SC, fi6!
clause cmot be equted to lhis dbnration clausc in the SSHA. bqusc il is

explicitly eid anl dispule in bets@l fie pani6 (comPany is alsc oany). nor

limiting in betw€n two panies s in the c6e ol Sumitomo, hence $e ralD

decided in lhe ces supra not applicable to $is casc.

25. Petitions comsef ftlied toon WuU Phone la.lia Pvt 4a t lvPI
Gtoup lrc (20tJ)t78 Conp CB |7J(D.lhi) 10 say th.l t prcvision shich is

rol in ihe Articlca ofAssociation of a compdy. evcn ifconbined in a sepMle

aSreenmq n is not binding or enfor@able uPon the ompoy. Ilie cou*l hE
perndps not becn a$d of the fact ftat this aPpellaF judSme senr lo Apcx

court. where il was di@tcd this Bench io dispose of the case Nithout being

influcnced br thc judgnent supr

26. Thc aunsel for R2 & Rl&3 rclied uoot ttz nk.an Aakhi w Ws.

ConnauSht Plazo R^towMts PrL LttL & Ors, CP Na I|0(ND)2013 .late.t

30.12.2013; Teletut Asid (P) Ltdt Uni.e.h wircless (Ton Nddu) (P) ud.

\r-



& o.s. (2012) cLA 517 (CLB); S M canapa..an u Soraji Jabitee Coflol a !
Jae Mllh Co., AIR t965 cuj 96, at page 103; Nee.Ue lt,tustttq New!
(Iidio) oldiag Ud., (lgEt) J SCC J_r ro say rhd the slauory .ight sder
section 397 would dis ifrhe issu6 ilised e nor in rhe @nhacrual disDures
bur sdous Bcrs ofoppre$on or mismaagemeDr. rhar I atread) s.ro s m rhc
above, therefore, for sake ofbrevily. I have not reiteded it here.

27 The counsel fo. R2 & R1&3 rclieA ipon Citiba,rt N"1 t fLC LIo.Ieting
PLC & An. Q0U' SC IIE) ro $y rhar when a @mdial d@uol i!
interpreted, il mDst be interpreled in such mme. b give effic&y ro rhe contiacl
rather thar to invalidate it, n€mw rechnial apprc&h is rot propef. I agr6 with

28 ln \ ie$ of rhe retuon\ abo\ e menrioned, for Lh is Bench hsvrn! oorned
thar rherc is no oppe$ion ro in\oke junsd'flion us lqzla8, and $; dtrch
being of the opinion rhar if ar alt rhc petitioneE are agg.ieved of b@ct or
violaion of rho lms of the agr.emert rhe petilioneF have go beforc

29. Tlerefore. this Bench hercby dismissed rhis Cp by rcfering $h maner !o

lt.
10. Interim order, ifany. stmds vacated.

Accordingly, CA l2E 2014 isallowed. s4/-
(B,S.y. PMKASn KIIMAR)

Men b€r (Judicirl)
(Signed on 02-03-2016)Nfl Delhi


