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This is an apptication wth a p6yer for amendment of C_p. No. 3G(NOy20l4.

The fundamenta/ reasons for amendment of th€ petitjon emerges ftom sub6€quent

e1r'en6 whio have been p.oposed to be incorpoGted in para 6,35 by adding para

6.35.1 to 6.35.34. The appticant- p€tjtioner has atso sougn mpbadment of partie.

by making addition whtch arc listed at pala 24(y) and addiionar rctiefs have been

(1? Indic3red 
'n 

pa.a z, AA, BB, Cc, oD, Er, FF, GG, HH, tI, J', K4 Lr, tvlM, NN, dnd oo.
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Reply of the application has been nted and the amendment has been

I have heard learned counset for the padies at a considerabt€ tength and

found that the amendment sought by the appticant-petitioner is simitar to the one

which was made n the connected petition i.e. 37(ND)/20r4 by fitng C.A No.122lC-

1/2015. The aforesaid amendment was a owed by passinq a detaiEd order on

28.7.2015. Under the caption ..Conctusion" this Boad has rccord€d the opeBtiv€

order n para 8 to 15 which are as Lrnderi-

"8. Having heard the tearned couns€t for the parties and p€rusing the
rccords with their able assistance, I feet that it woutd be fi6t apprcDrirte bo

understand the controversy rdised in the un€mended petition and ther€fore
evaluate the amendment sought to be incorporated by adding paragaphs.

The p€titioner in tie o.iginat petition has aleged that Respondent No,2 in
connivance with her brother Respondent No.3 and others have b€€n

thr€itening the petitioners to simpty watk out of R€spondent No,l Companv,

There are fLrther attegations of thr€ars hun€d by one Shri Sanjay Kumar

Gupta. various events atteg€d to have taken place on 12.12.2013.16.12.2013.

18.12.2013, 2r.t2.20r3, 27.12.2013, 31.12.2013 and 2.1.2014 whtch hav€
Deen set out in various paras and sub paEs ot para 3 ot the petition. Ihe
averments made by the petitjotrer indicat€ that viotence was inflicted upon
him; bank account ofthe €spondent company was iaken overand so on and
so fodh, lt was in the aforesaid facts and circumsLances that this court had
grdnted two interim dir€dions on 2s.3.2014 and 22.5.2014. Those inteim
ora€rs are comprehensive to protect the interests of the petiuoner and
Respondent No.1 company. The inte.im directions go to the extent of
resvaining Respondent No.1 company to hotd meetings of the Boa.d dirc.toE
or any EOG|4 witiour the pior approvat of ths Boad. By rhe subsequent
hteim oder dated 22.5,2014 advance inlmrtjon ofany withdrawatf.om the

fffr banl was equtred bo be gven to tt-e petitioa€r adedst 48 t our be.oE the



withdrawal. The bank ac@unts were not to be operarco unress r was
accompanied by a copy of the emait s€nt by Respondents No.2 and 3 to the
petitioners showing ctear 48 hour pior notice. TlEre was a comDEre ba.
impos€d on rcspondent from opening a new banK account or Res@ndent
No.r Company without pior approvat ot this Boad, It is in these
circumstances that certain further acts of divening tne ass€t of the comDanv
arc soughtto be brought on rccord.

9, The amend€d p€tition seeks to incorporate additionat paras 6.35.1 to
6.35.28. These pa6s onty reflected the events which have taken ptace after
filing of the petition on 19.3,2014, It atso s€€ls to hightight fabicnted
documents and the .ec€ipts which are claim to be issued by cour er companv
M/s &g Guys. The Respondent \o.2 ctarms bo hdve sent notice for meetinos
llroLgh tlar cour,er coTpalt tl some other pa.as fte fact conce,n,"g ;"
compraint to the potice abour iabication, in!€srigation by the potice and its
repor nave been high[gnted. It has atso b€€n pojnted out that jnterim
dirediofls of this aench have been fla96n(y viotated. A further sequence of
evens have been brought on record which tead to floating of r"l/s Habitare
Hoteru P\t. Ltd Respondent N0.14 which has taken the hotet run by
Respondent No.t company on tease from tts owner prcpos€d respondent
No,15. A perlsat of these paras would show that numeroLts atFgations hav€
been levelled concerning ctandestjne transfer of business of the Respondent
No.l Compary by Respondents No.2 & 3 to Respondent No.14 and
Respondent No.23. These altegations merety etaborate acts or oppression and
mismanagernent within the me.ntng sections 397 and J98 of the companies
act which ,s the very basis ot tne onginat petition. Tnere 6 Insepdrabte unitv
of facts ard a,tegal'ons maoe in rhe ongi.at p€trrron alc tle arendmenr
sought to be incorporated. Tie detaits of documents suDmmed tor inspection
have also been pad of the amendment sought to be added by para 6.37.1 to
6.37.10, as a cons€quence to the various events a numDer or new pa.ties
are sought t0 be added atongwith retief ctause. Al/ parties sought to be

SL__19d arc necessarv and proper pddtes. rn dny case rne soard is not bound
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by the strict principtes ofcpc and t can dct on the basis of just and equitabte

10. The prnc ples goveming the amendment of pteading which gutde the

exercis€ of dis.retion in nut she are as fo ows:

a. ltuttipticity of pDa€edtngs shoutd be avoided,

b. The prayer for amendment shoutd be gEnted if tt is made at tie iniual

c. One distinctcause ofaction shoutd not be substituted for another,

d. The subject matter of the suit shoutd not be changed by amendment.

e. Another omnibus pincipte which governs the taw of amendmenr is that
additions sought to be made must be necesrry for the purpose of
determining the reat questjons in contro!€6] b€tween the partjes,

(Surya Prakash Bhasin v. Smt. Raj Rani Bhasn & Ors.) (1981)3 SCC

652.

Some of these principtes have atso be€n dis.ussed by Hon,bte Soprcme
Coud in the case ofRam sahaiv. Rarnanand (2004) rj SCC 40.

11. when the principies $ated in the prcceding paras are apptied to the
racts ofthe case tn hand it becomes crystatctear that the additions sought to
be mad€ by amendment are absotutety necessary for deaiding the contmvelsl/
Elsed in the p€tition. The facts sought to b€ added arc c os€ty interconne.ted
with the sequence of e!€nts eartier set olt in the originat petition. various
acts of omission and commisstons as a eged in the eanier peiition arc stated
to be continuing as reflected in various pards sought to be added by
amendment. There are substanuat alegatjons of siphoning of share capitat of
the Respondent No.1 Company and divertng the business of the R€spondent
No,l company to the new entities. Even the customers ol the companies
wntcn are corporate houes have b€€n hijacked to be the tease hotders in a
newly floated company. Likewis€ name ofthe panies who arc n€cessary and
proper to the controveG) are atso sought to be added. The amendmenrs are
undoubtedty necessary for decidng the controversy at hand. The aw of
ame.dment is tiberat which guides the exercise of discretion becaus€ it avoids

cl, mlrtipricity of titigation. It s further appropriate ro oDserve rhat the provisions
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of Clvil Procedure Code do not strictly apply to the proceeding before the C!8.

Moreo\,€., the amendments hav€ been sought at the inltial stage whlch

highlighted the vadous acts of mismanagement causing irrepacble loss to

Respondent No.1 Company and the Petitioner. Thereforc I am of the

considered vew that the prayer for amendment made by the petitioner

warrdnE a€ceEance,

12, The arguments of earned counse ior the Respondent based on the

order dared 25.5.2015 pass€d in cr No.l13/c.1/2014 is who[y misconceiv€d.

No doubt, it s true that prayer (a) to (o) made in the apptication was not

p.essed by the Perition€r. lt is equally true that the order enabted him to fite

appropriate application for amendment of the petition to introduce varlous

acG of mismanagement in Respondent No.l company. It would be bavesty

of jlstice if the oder is read the way respondents wanted me to rcad it, The

order in iact permits the Petitioner to invoduce a[ ftaudutent acts of the

RespoMents alongwith such acts which are oppressive to Petitioner and

Respondent No.1 Company, The Respondenb ar€ untikety bo suffer any tegal

prejudice by addition of facts/acts ro b€ made by way of amendment of by

addition of padies and the praye6, Therefore I do not iind any substance in

the submissions made by the Respondents. The s€cond aqument bas€d on

secUon 402(e) equally dcks substance. The aforesaid provision on a ctose

scrubny does not create any bar to teminate, set aside or fiodify any

agr€ement beh4een Respondent No,1 company and any other person except

after due notice to the party concem. The argurn€rt is that the Respondent

No. I Company has no connection with the agreement made by the prcposed

R6pondent No.15 and propo6€d Responchnt No,14. Such a submassion

cannot b€ sustained for the rcason that propos€d Respondent No.15 is the

owner or the hotel which is run by Respondent No.l. Company and Oe tease

between Respondent No.t Company and Respondent No.15 was to expire in

the year 2016. The attegation is tnat the€ is viotation of agre€ment b€tw€€n

Respondent No.l Conpany and propos€d Respondent N0.15 as Respondent

No, 15 entered into a fresh agre€ment to teas€ the same hotet to proposed

^ Pespondent No,l4 By.o slrerch of rmaqrnaion coutd rl oe sard lhatFlt-
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Respondent No.l Company would b€ a strangff and ha!€ .o intercst in the

ag€ement entered nto between the prcposed Respondents No,l4 & 15, The

submissaon made by leamed counsel for the Hpondent is wholly without

substance and therefore the same ls rejected. The other two submissions

that Misaki Hotel F^, ltd,-pmp.6ed Respondent No.23 with Responctents

No.2 & 3 as director alongwth Shri Keiji Nakajima, proposed Respondenr

No.24 have been unnecessarily dragged, Similar submissions have b€€n

made with regard to Respondent No, 16 to 22. It has atso been notic€d in the

pr€ceding paras that there are allegations that the ass€ts of the Respondent

No.l Company have been ctandestinety diverted to Misaki Hotet M, Ltd

where Respondents No.2 & I alongwith Japanese nationat tvlr. Keiji Nakajima

are director, likewise the other Respondents No.16 to 22 are the corporate

hous€s who were the €ustomeG wlth Respondent No,1 company, AI those

Respondents have now b€cofie customer of Respondent N0.14 coftpany

where Respondents No.2 & 3 ar€ the Directo6. There are alegations that

dss€t of the R-1 company alongwith employees of the company have b€€n

clandestinely transferred to compdny Respondent N0,14 which have similar

name. Therefo€ the aforcsaid oojections woutd not suryive be.aus€

according to law they ar€ necessary and proper parties for deciding the

litigation p€nding beforc this 8ench.

13, For the rcasont aforementoned the aoplication is altowed. Ih€
amended petition is taken on re.ord, B€fore parting I wish to make it ctear

that any obsetuation made in this order sha[ not be consvued as an

expression of opinion on the ment of contro\,€rsy.

14, The applicatlon slands d sposed of. A copy of the amended petiton

hav€ akeady b€€n served on R6pondents. Repty if any be nted befo.e tne

adjourned date with a copy n advance to the opposite roe,
15. List lor tudher hearing on 19nAugustat2.30 pm.

The aforesaid order was cafiied in appeal and the High Couft of punFb & Haryana

has alreadv dismissed the aoDeat,



The facts in the p.esent applic.tion for amendment arc quite akin to d|e cas€

alEady decided by which is substantial beb{een the same comparry and pa.tie6

therefore the order dated 28.7.2015 would be aoDlicabl€ to tne cas€ in hand.

The omce is di€cted to take notlce of the added parties from the amended

m€mo and issue notice to the added padies for the date fix€d.

tor the pa.ity 0f.easoning and keeping In view that the same pincipalwould

apply I f€el that the amendment deseN€d to be allowed. ,ccordingly application is

allorcd. How€ver the petitioner shall pay lh€ cost Rs.10,0o0/- as respond€nrs

would sufier in convenience of filinq amended rcply.

The amended petition is taken on re(ofd. Reply to the amended peUtion has

already been Rled and the same is taken on record. Reioinder af any b€ nled witnin

ttre€ w€€ks from today with a copy in adance to the counsel for th€ Gpond€nts.

tinon 15.7.2016 at 10.30 am.

nflfr,-''
(CHIEF IUSTICE M.M. KUl"tAR)

CHAIRMAN
Dated:05.05.2016


